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MODI FI ED AND REMANDED RUSSELL, SP. J.

Thi s appeal in a workers' conpensation case has been referred
to the Special Wrkers' Conpensation Appeal s Panel of the Suprene
Court in accordance with Tennessee Code Annot at ed Secti on 50-6-225
(e)(3) for hearing and reporting to the Suprene Court of findings

of fact and concl usi ons of | aw.

This case involves an enployee's affliction with contact
dermatitis from handling chemcals present in vehicle tire

conmponent s bei ng manufactured by the enpl oyer.

No question exists as to the injury being work related. The
synptons waxed and waned for nore than ten years. At various
times the enployer furnished the enployee nedical treatnent by

conpany nurses and three different physicians.

The enpl oyee, Joseph D. Lewis, never m ssed a day fromwork.
When the dermatitis flared up he worked in pain until nedication

and tinme partially alleviated his synptons.

The precise chemical or chemicals causing the reaction are
not identified in the record. The skin on his fingers, hands and
on one occasion his arm would becone inflamed, crack and peel,

resulting in a very painful experience.



Because his system becane chem cally sensitized over tineg,
his off-work activities were inpacted. He could no |onger be
exposed to paint, or refinishing |iquids, or the oils and greases
encountered i n mechani ¢ work; hence, these hobbi es could no | onger

be pursued.

This suit was filed on March 25, 1993. In early 1993 the
plaintiff chose to use his conpany seniority rights and transfer
to a different departnent where he would not be required to
constantly handl e the of fendi ng rubber conpound. He continues to
work in this new departnent for the sane enployer at a very
slightly reduced rate of pay. Since changing jobs, M. Lews
still has contact dermtitis problens if he touches the of fending
conmpound or participates in his hobbies of restoring autonobil es,

mechani ¢ work, painting or refinishing furniture.

Two of the attendi ng physicians, Drs. Alvin Meyer and Wl liam
Freeman, opined that M. Lewi s' inpairnent bel onged under Table
1, Aass 2, "Inpairnment C asses and Percents for Skin Di sorders”,

AVA Physicians Quide to the Evaluation of Pernamnent |npairnment,

which carries a 10%- 24%inpairnment rating. Dr. Meyer testified
that his opinion was that M. Lews had a 12% 15% per manent

partial inpairnment to the body as a whol e.

The defendants relied upon the statute of Ilimtation.

Tennessee Code Annotated Section 50-6-306 (a) provides:

The right to conpensation for any other
occupational disease is barred unless suit is
filed within one (1) year after the begi nning
of the incapacity for work resulting
therefrom* * *,



Adans v. Anerican Zinc Co., 326 S.W 2d 425 (Tenn 1959),

defines the incapacity to work:

The beginning of incapacity to work occurs
when an enpl oyee has know edge, or in the
exerci se of reasonable caution should have
knowl edge, that he has an occupationa
di sease and that it has progressed to the
point that it injuriously affects his
capacity to work to a degree anounting to a
conpensabl e injury.

The trial court found that the suit was barred by the one
year statute of |imtation; but expressed a degree of uncertainty,
and offered a judgnment based upon a 20% vocational disability
should this court find that the suit was not time barred. The
trial court found that the running of the statute was triggered on
Oct ober 21, 1991, "when the plaintiff becane incapacitated". The

court stated fromthe bench: "I amgoing to specifically find

that it applied in 1991, when he made that last visit to the

doctor".

The record shows that M. Lewi s saw Dr. Meyer on Cctober 22,
1991; COctober 29, 1991; and Novenber 12, 1991. On his Cctober 22,
1991, visit to Dr. Meyer Lewis was directed by the doctor to

"“continue regular work at this time" and he did so.

Apparently the plaintiff did not consi der hi nsel f
i ncapacitated until he applied for a transfer to his present job.
Hi s conplaint alleges: "In an effort to avoid the of fendi ng agent,
in early 1993 plaintiff was forced to change jobs, all of which

has caused a | oss of incone and an industrial disability."




Because the statute is tolled by the paynent of nedical bills
by the enployer during the initial year, and extended for a year
after the | ast nedi cal paynment nmade during the period in which the
case is not tine barred, it would have been rel evant to know when
the conpany chosen doctors were paid. Presumably they were
because the enpl oyee testified that he did not pay them However,
the enployer's representative at the trial testified that he did
not have that information. The burden of proving an affirmative

defense is upon the defendant.

We find no evidence that the plaintiff knew or should have
known that he had an occupational disease that injuriously
affected his capacity to wirk to a degree anmounting to a
conpensabl e disability prior to early 1993, when he changed j obs;
and this suit was brought within a few days thereafter. M. Lew s
did his regular job, sonetines in pain, until his condition forced
himto seek a transfer. The evidence supports that being the tine
that the statute began to run. Hence, this suit is not tine

barr ed.

It was the opinion of the trial judge that M. Lews
sustai ned a 20% whol e body disability, and that he should have
lifetime nedical treatnent and discretionary costs. Appel | ant
contends for a greater disability awnard. W hold that the trial
judge's alternative judgnent shoul d be the judgnment of the court,
and we remand the case for the entry and enforcenment of sane.

Costs on appeal are assessed to the appell ees.



WLLIAM S. RUSSELL, SPECI AL JUDGE

CONCUR:

LYLE RElI D, ASSCOCI ATE JUSTI CE

JOE C. LOSER, JR, SPECI AL JUDGE
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